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an explanation of the method by which
a hearing may be requested; and

(c) A statement that, in the absence
of a request for a hearing, the General
Counsel shall issue a final decision
based upon the evidence gathered to
date, including any written reply made
by the former Government employee.

§223.4 Examiner.

When a former Government employee
after receiving adequate notice re-
quests a hearing, a presiding official
(hereinafter referred to as ‘‘examiner’’)
shall be appointed by the Adminis-
trator to make an initial decision. The
examiner shall be a responsible person
who is impartial and who has not par-
ticipated in any manner in the decision
to initiate the proceeding. The hearing
officer shall be an individual with suit-
able experience and training to conduct
the hearing, reach a determination and
render an initial decision in an equi-
table manner.

§223.5 Agency representative.

The General Counsel shall appoint an
agency representative to present evi-
dence and otherwise participate in the
hearing.

§223.6 Time, date and place of hear-
ing.

The examiner shall establish a rea-
sonable time, date and place to conduct
the hearing. In establishing a date, the
examiner shall give due regard to the
former employee’s need for:

(a) Adequate time to prepare a de-
fense properly, and

(b) An expeditious resolution of alle-
gations that may be damaging to his or
her reputation.

§223.7 Rights of parties at hearing.

A hearing shall include, at a min-
imum, the following rights for both
parties:

(a) To represent oneself or to be rep-
resented by counsel;

(b) To examine or cross-examine wit-
nesses;

(c) To submit evidence (including the
use of interrogatories);

(d) To present oral arguments; and

(e) To receive a transcript of record-
ing of the proceedings on request.

§223.11

In any hearing, the agency has the bur-
den of proof and must establish sub-
stantial evidence of a violation.

§223.8 Initial decision.

The examiner shall issue an initial
decision based exclusively on matters
of record in the proceedings and shall
set forth all findings of fact and con-
clusions of law relevant to the matters
at issue.

§223.9 Appeal.

Within twenty days of the date of ini-
tial decision, either party may appeal
the decision to the Administrator. The
opposing party shall have ten days
after receipt of a copy of the appeal to
reply.

§223.10 Final decision.

(a) In cases where the former em-
ployee failed to request a hearing after
receiving adequate notice, the General
Counsel shall decide the matter on its
merits based upon the evidence gath-
ered to date, including any written
reply of the former employee.

(b) In cases of appeal under §223.9,
the Administrator shall accept, reject
or modify the initial decision based
solely on the record of the proceedings
or those portions cited by the parties
to limit the issues.

§223.11 Appropriate action.

The Administrator may take appro-
priate action in the case of any indi-
vidual who is found in violation of the
statutory or regulatory post employ-
ment restrictions after a final decision
by:

(a) Prohibiting the individual from
making, on behalf of any other person
(except the United States), any formal
or informal appearance before, or with
the intent to influence, any oral or
written communication to, the Agency
on any matter of business for a period
not to exceed five years, which may be
accomplished by directing Agency em-
ployees to refuse to participate in such
appearance or to accept any such com-
munication; and

(b) Taking other appropriate discipli-
nary action.
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